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In re Mario Sal vador RU Z- MASSI EU, Respondent
File A74 163 285 - Newark

Deci ded as Anended June 10, 1999

U. S. Departnment of Justice
Executive O fice for Immgrati on Review
Board of I mm gration Appeals

(1)Inorder to establish deportability under section 241(a)(4)(C) (i)
of the Immigration and Nationality Act, 8 U.S.C. 8§ 1251(a)(4)(C) (i)
(1994), the Inmmigration and Naturalization Service has the burden
of proving by clear, unequivocal, and convi nci ng evi dence that the
Secretary of State has made a facially reasonable and bona fide
determi nation that an alien’s presence or activities in the United
States would have potentially serious adverse foreign policy
consequences for the United States.

(2) Aletter fromthe Secretary of State conveying the Secretary’s
determination that an alien’s presence in this country would have
potentially serious adverse foreign policy consequences for the
United States, and stating facially reasonable and bona fide
reasons for that determination, is presunptive and sufficient
evi dence that the alienis deportabl e under section 241(a)(4)(C) (i)
of the Act, and the Service is not required to present additiona
evi dence of deportability.

(3) The Government is not required to permt an alien who i s deened
to be deportabl e under section 241(a)(4)(C) (i) of the Act to depart
the United States voluntarily prior to the initiation of
deportation proceedi ngs where the alien’ s presence is pursuant to
his voluntary decision to enter or seek admi ssion to this country.
Matter of Badal anmenti, 19 | &N Dec. 623 (BI A 1988); Matter of Yam
16 1 &N Dec. 535 (BI A 1978); and Matter of CC-, 3 I &N Dec. 221 (BIA
1948), distinguished.
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(4) Extradition proceedings are separate and apart fromdeportation
proceedi ngs and the Governnment’s success or failure in obtaining
an order of extradition has no effect on deportation proceedi ngs.
Matter of McMullen, 17 1&N Dec. 542 (BIA 1980), rev'd on other
grounds, 658 F.2d 1312 (9th Cir. 1981), on remand, Matter of
MeMul len, 19 I &N Dec. 90 (BI A 1984), aff’'d, 788 F.2d 591 (9th Cir.
1986), foll owed.

Robert Frank, Esquire, Newark, New Jersey, for respondent

David Martin, of counsel, for the Inmgration and Naturalization
Service

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HElILMAN,
HOLMES, HURW TZ, VILLAGELIU, COLE, MATHON, GUENDELSBERGER,
JONES, GRANT, and MOSCATO, Board Menbers. Di ssenti ng
Opi ni on: ROSENBERG, Board Menber, joined by SCHM DT,
Chai rman. !

GRANT, Board Menber:

In a decision dated May 30, 1997, the Inmgration Judge found the
respondent not deportable under section 241(a)(4)(C) (i) of the
I mmigration and Nationality Act, 8 U S.C. § 1251(a)(4)(C) (i) (1994),
and term nated proceedings. The Inmigration and Naturalization
Service appeal ed. Oral argunent was held at the Board of
I mmi gration Appeals on May 27, 1998. The appeal will be sustained
and the record will be renmanded.

I . FACTS AND PROCEDURAL HI STORY

The respondent is a native and citizen of Mexico, who served as the
Deputy Attorney General of Mexico in 1993 and fromMay 1994 until he

1 On our own notion, we anend the June 10, 1999, order in this case
to correct the list of Board Menbers who parti ci pated.
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resigned that position on Novenber 23, 1994. He was adnitted to the
United States as a nonimm grant visitor for pleasure on March 2,
1995. Later that sanme day, he was arrested by the United States
Custons Service, as he attenpted to |leave the United States, on
account of his alleged failure to declare approxi mately $26, 000 in
currency. Charges in that case were subsequently dropped. An Order
to Show Cause and Notice of Hearing (Form I-221) was issued on
Decenber 22, 1995. The respondent was charged with bei ng deportabl e
under section 241(a)(4)(C (i) of the Act, based on a determ nation
by the United States Secretary of State, Warren Christopher, dated
Cctober 2, 1995, that, in his opinion, the presence of the
respondent in the United States may have serious adverse foreign
policy consequences. The determ nation states that the failure to
return the respondent

woul d j eopardi ze our ability to work with Mexico on |aw

enforcenment natters. It mght also cast a potentially
chilling effect on other issues our two governnents are
addressing. . . . Should the U S. Government not return

M. Ruiz Massieu to Mexico, our support of such reforns [ of
the Mexican judicial systen] would be seen as holl ow and
sel f-serving and would be a mmjor setback for President
Zedillo and our conbined efforts to chart a new and
effective course of U S -Mexican rel ations.

See Appendi x.

Deportation proceedi ngs were enjoined by a district court judge,
who found the statutory provision at issue to be unconstitutional
but the United States Court of Appeals for the Third Circuit
di ssol ved the injunction, ruling that the respondent was required
first to exhaust his adm nistrative renedies. Mssieu v. Reno, 915
F. Supp. 681 (D.N.J.), rev'd and remanded, 91 F. 3d 416, 420 (3d Cir
1996). According to the Service, the respondent faces charges of
money | aunderi ng, crim nal unj ust enri chment, enbezzl enent,
obstruction of justice, accessory after the fact, intimdation, and
torture in Mexico. The Government has tried unsuccessfully four
times to extradite the respondent on the basis of enbezzlenment and
obstruction of justice charges brought in Mexico. See generally
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Massieu v. Reno, 915 F. Supp. 681.2 |In its appeal, the Service
mai ntains that the Secretary of State’'s October 2, 1995,
determi nation shoul d be conclusive for the purpose of deportability
under section 241(a)(4)(C) (i) of the Act. It requests that the
Board reverse the decision of the Immgration Judge, find the
respondent deportable, and renmand the proceedings to allow the

respondent the opportunity to apply for any applicable relief from
deportation.

2 In an unrelated action, the United States Court of Appeals for
the Fifth Circuit has affirmed a district court’s judgnent of
forfeiture of United States currency held in a bank account in the
respondent’s nane at the Texas Conmerce Bank. See United States v.
$9,041,598.68, 163 F.3d 238 (5th Cir. 1998), aff’'g 976 F. Supp. 642
(S.D. Tex. 1997). However, we need not address this matter for
pur poses of this decision.
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['1. GROUNDS OF DEPORTABI LITY AND | MM GRATI ON JUDGE’ S DECI SI ON

Pursuant to the statute, “an alien whose presence or activities in
the United States the Secretary of State has reasonable ground to
believe would have potentially serious adverse foreign policy
consequences for the United States is deportable.” Secti on
241(a)(4) (O (i) of the Act.® The Service contends that the letter
of the Secretary of State is sufficient to render the respondent

deportabl e as charged. In the alternative, the Service contends
that the Secretary gave in his letter facially valid reasons for his
opi nion, which is all that is required under the statute. See

Kl ei ndi enst v. Mandel, 408 U.S. 753 (1972) (finding bona fide and
facially legitinmate reasons sufficient to deny a waiver for a
noni mm grant visa).

The I mm gration Judge found that the Service failed to carry its
burden of proof to show that the respondent is deportable by clear
unequi vocal , and convi nci ng evidence. Wodby v. INS, 385 U S. 276
(1966). In particular, the Immgration Judge found that the Service
failed to show by clear, unequivocal, and convincing evidence that
the opinion of the Secretary of State was reasonabl e. She found
that the determination of the Secretary of State alone was
insufficient to denponstrate that the presence of the respondent
could potentially produce serious adverse foreign policy
consequences.

8 The two exceptions to excludability set forth under section
212(a)(3)(C) of the Act, 8 U S C & 1182(a)(3)(C (1994), for
governnent officials and those sought to be excluded on account of
beliefs, statenents, or associations apply al so to deportation under
section 241(a)(4)(C) of the Act, but the respondent does not claim
that either exception applies to him See section 241(a)(4)(QO(ii)
of the Act. Section 241(a)(4)(C was recodified w thout amendnent
as section 237(a)(4)(C) of the Act, 8 U.S.C. 8§ 1227(a)(4)(C (Supp

Il 1996), by section 305(a)(2) of the Illegal |Inmgration Reformand
I mm grant Responsibility Act of 1996, Division Cof Pub. L. No. 104-
208, 110 Stat. 3009-546, 3009-598 (“IIRIRA"). The amendnment does
not affect this case, which was initiated prior to the effective
date of the IR RA
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According to the Imm gration Judge, the Service has failed to show
what it is about the respondent’s presence here that caused the

Secretary to believe that our foreign policy will be affected; for
exanple, there is no evidence in the record of a pending crimna
case in Mexico. Furthernore, she noted, his presence here is

involuntary. Finally, the I mm gration Judge rejected as unsupported
the argunment that the letter from the Secretary of State is a
certification binding on the Inmmgration Court and that its nere
exi stence requires that the alien be found deportable.

1. STATUTORY H STORY

The aut hority of the Congress and executive branch to regul ate the
admi ssion and status of aliens in the United States is virtually
unrestricted. Fiallov. Bell, 430 U.S. 787, 792 (1977); Shaughnessy
v. United States ex rel. Mezei, 345 U S. 206, 210 (1953). The
federal courts have | ong recognized that the political branches of
the Federal Governnment have plenary authority to establish and
i mpl ement substantive and procedural rules governing the adm ssion
of aliens to this country. See Jean v. Nelson, 727 F.2d 957, 964
(11th Cir. 1984) (en banc) (citing Chae Chan Ping v. United States
(The Chinese Exclusion Case), 130 U.S. 581 (1889)); see also Reno v.
Flores, 507 U S. 292 (1993). “The power to expel aliens, being
essentially a power of the political branches of governnment, the
| egislative and executive, my be exercised entirely through
executive officers, ‘with such opportunity for judicial review of
their action as Congress may see fit to authorize or pernmit.’'”
Carlson v. Landon, 342 U. S. 524, 537 (1952) (quoting Fong Yue Ting
v. United States, 149 U.S. 698, 713-15 (1893)).

United States inmigration |aw has Iong allowed the exclusion of
al i ens whose activities would be detrinmental to the United States or
whom t he Secretary of State had reason to believe would engage in
certain illegal activities, or who belonged or had belonged to
certain organizations. Former section 212(a)(27) of the Act,
8 U S.C. § 1182(a)(27) (1988), barred the entry of aliens whomthe
consular officer or the Attorney Ceneral knew or had reason to
bel i eve were seeking entry “solely, principally, or incidentally” to
engage in activities which would be prejudicial to the public
i nterest or endanger the wel fare, safety, or security of the United
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States. Former section 241(a)(7) of the Act, 8 U.S.C. § 1251(a)(7)
(1988), provided for deportation of an alien who was engaged, had
engaged, or at any tinme after entry had a purpose to engage in any
of the activities described in sections 212(a)(27) or (29) of the
Act . ¢ In interpreting these provisions, the federal courts
generally held that an alien has no standing to object to his or her
excl usi on under these provisions on the ground that an unadmtted
nonresi dent alien has no constitutional right of entry into the
United States. See, e.qg., Kl eindienst v. Mandel, supra (Mrxist).
The courts further held that an alien may be denied entrance on
grounds whi ch woul d be constitutionally suspect or inperm ssible in
the context of donestic legislation. Fiallo v. Levi, 406 F. Supp
162 (E.D.N. Y. 1975), aff’d sub nom Fiallo v. Bell, supra; see also
Jean v. Nelson, 727 F.2d 957 (11th Cir. 1984), aff’'d, 472 U S. 846
(1985); accord Mathews v. Diaz, 426 U. S. 67, 80 (1976); cf. Adans v.
Baker, 909 F.2d 643 (1st Cir. 1990); Rafeedie v. INS, 795 F. Supp.
13 (D.D.C. 1992). However, two courts of appeals held that the
Departnment of State could not prevent persons from entering the
United States on the belief that their nere presence or speeches
woul d pose a threat to United States interests. Allende v. Schultz,
845 F.2d 1111 (1st Cir. 1988); Abourezk v. Reagan, 785 F.2d 1043
(D.C. Cir. 1986), aff’'d, 484 U S. 1 (1987) (per curiam.

The Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978
(“I MVACT 90”), repeal ed sections 212(a)(27) and 241(a)(7) of the Act
and replaced them with new provisions designed to address the
concerns presented in cases such as Abourezk v. Reagan, supra, and
Allende v. Schultz, supra.® Under these new provisions, the

4 See, e.qg., Adams v. Baker, 909 F.2d 643 (1st Cir. 1990) (lrish
Republican Arny). But see Allende v. Schultz, 845 F.2d 1111 (1st
Cir. 1988) (Conmunist party); Rafeedie v. INS, 688 F. Supp. 729
(D.D.C. 1988), modified, 880 F.2d 506 (D.C. Cir. 1989), on renmand,
795 F. Supp. 13 (D.D.C. 1992) (Palestine Liberation Organization).

5 Under current law there is sone anbiguity as to the
authority of the Executive Branch to exclude aliens on
foreignpolicygrounds. . . . The foreign policy provision

inthistitle would establish asingleclear standard for
(continued...)
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standard for exclusion or deportation was squarely focused on a
foreign policy determ nation entrusted to the Secretary of State.
The Secretary nust have reasonable ground to believe that the
alien’s entry or proposed activities, in the case of the exclusion
provi sion, or presence or activities in the United States, in the
case of the deportation provision, “would have potentially serious

adverse foreign policy consequences.” Sections 212(a)(3)(C (i),
241(a)(4)(O) (i) of the Act, 8 US. C 88 1182(a)(3)(O(i),
1251(a)(4)(C) (i) (Supp. Il 1990). Furthernore, specific exceptions

were provided to protect against the exclusion or deportation of
aliens solely on the grounds of beliefs, statenments, or associations
which would be lawful if perforned within the United States. In
such cases, the alien may not be excluded or deported unless the
Secretary personally determines that the alien’s adm ssion or
presence woul d conproni se a conpelling United States foreign policy
i nterest, and such deternination is communi cated to the appropriate
committees of the House of Representatives and the Senate. See
sections 212(a)(3) (O (ii)-(iv), 241(a)(4)(C(ii) of the Act. The
conference report for the |IMVACT 90 enphasized that only a
“potential” for serious foreign policy consequences is required
under the exclusion provision (as opposed to the nore stringent

5(...continued)
foreign policy exclusions (which is designated as
212(a)(3)(C) of the INA). The conferees believe that
granting an alien adm ssion to the United States is not
a sign of approval or agreenent and the conferees
therefore expect that, with the enactnment of this
provision, aliens will be excluded not nmerely because of
the potential signal that mi ght be sent because of their
adm ssion, but when there would be a clear negative
foreign policy i npact associ at ed with their
adm ssion. . . . Specifically, under this provision, an
alien could be excluded only if the Secretary of State
has reasonable ground to believe an alien's entry or
proposed activities within the United States would have
potentially serious adverse foreign policy consequences.

R. Conf. Rep. No. 101-955, at 128-29 (1990), reprinted in 1990
S.

H.
US.CCAN 6784, 6793-94.
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finding of conpelling foreign policy interest required under the
exception to that provision). H R Conf. Rep. No. 101-955, at 129
(1990), reprinted in 1990 U . S.C.C.A . N. 6784, 6794.

In the present case, no allegations have been nmade regarding the
respondent’s activities. The issue of deportability turns solely on
his presence in this country. Therefore, the respondent makes no
claimto be eligible for the exception in section 241(a)(4)(C(ii)
of the Act for beliefs, statenents, or associations which would be
lawful within the United States.

The provision of the revised statute at issue here has been used
very rarely. In Matter of Khalifah, Interim Decision 3255 (BIA
1995), the only published Board case involving section 241(a)(4)(C
of the Act, the Board upheld the Inmmgration Judge, who denied
release on bond to an alien facing deportation under section
241(a)(4)(C) of the Act. The only discussion of the provision of
the Act before us in the federal courts is to be found in the
decisions of the district court and the court of appeals in this

mat t er . See Massieu v. Reno, supra. In the absence of direct
precedent, the Imm gration Judge and the respondent have cited to
cases which predate the Immgration Act of 1990. These cases

consi dered the provisions of the Act allowi ng the Governnment to bar
the entry of one whose activities in the United States would be
detrinmental to United States interests. See sections 212(a)(27),
(28) of the Act; Allende v. Schultz, supra; see also Abourezk v.
Reagan, supra; City of New York v. Baker, 878 F.2d 507 (D.C. Cir.
1989) (sane case). However, these cases are of limted rel evance
for two reasons. First, we are without jurisdiction to entertain a
constitutional challenge such as those adjudicated in the cited
cases.® Second, the provision at issue in this case differs

6 The parties agree that the Board has no jurisdiction to consider
allegations of the unconstitutionality of the statute it
adm ni sters, such as those allegations which were sustained by the
district court in Massieu v. Reno, 915 F. Supp. 681. See Matter of
C-, 20 I &N Dec. 529, 532 (BIA 1992); Matter of Hernandez-Puente,
20 1 &N Dec. 335, 339 (BI A 1991); Matter of Fede, 20 | &N Dec. 35, 36
(BIA 1989); Matter of Valdovinos, 18 | &N Dec. 343, 345 (BI A 1982);

(continued...)




I nteri mDecision #3400

substantially fromthe former exclusion grounds. Accordingly, our
interpretation of section 241(a)(4)(C) of the Act is not bound by
prior judicial or admnistrative deterninations regarding rel ated,
but distinct, provisions.

V. POSITIONS OF THE PARTI ES

The Service argues that the Attorney General has no authority to
inquire into the reasonableness of the Secretary of State's
determi nation, pursuant to section 241(a)(4)(C (i) of the Act, that
there is a “reasonabl e ground to believe” that a particular alien’s
presence in the United States poses potentially serious adverse
foreign policy consequences. The Service contends that the | anguage
enpl oyed in section 241(a)(4)(C (i), read together with section 103
of the Act, 8 U.S.C. § 1103 (1994), “divests the Attorney Cener al
and, therefore, the Immgration Judge, of jurisdiction to review
deternminations nmade by the Secretary of State” pursuant to section
241(a)(4) (O (i). This is so because the Secretary’s determ nation
is primarily a foreign relations issue within the expertise of the
Secretary of State, and not a question of legal interpretation
within the Attorney Ceneral’s expertise; therefore, the Attorney
General or her agents have no jurisdiction to review deterninations
made by the Secretary of State pursuant to the authority del egated
to the Secretary under section 241(a)(4)(C) of the Act. See section
103 of the Act.”

6(...continued)
Matter of Cenatice, 16 |1&N Dec. 162, 166 (BIA 1977); Mtter of L-,
4 |1 &N Dec. 556, 557 (BIA 1951).

7 The Attorney General shal | be charged with the
admi ni stration and enforcenent of this Act and all other
laws relating to the imigration and naturalization of
al i ens, except insofar as this Act or such laws relate
to the powers, functions, and duties conferred upon the
President, the Secretary of State, the officers of the
Department of State, or diplomatic or consul ar officers:
Provi ded, however, That determination and ruling by the
(continued...)

10
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The decision of the Inmmgration Judge, according to the Service,
effectively rewote this provision to elimnate the deterninative
role of the Secretary of State and to require the Service to prove
to the Imm gration Judge’s satisfaction, by clear, unequivocal, and
convi nci ng evidence, that there are reasonable grounds to believe
that the alien’s presence could harm the nation’s foreign policy
i nterests. On the contrary, the Service argues, review of the
Secretary of State’s determ nation by the Inmmgration Judge should
be “mnisterial,” and limted to matters such as “formand origin.”
At oral argument, the Service stated that the requirenent in section
241(a)(4) (O (i) that there be a reasonabl e ground to believe that an
alien’s presence would have potentially serious adverse foreign
policy consequences is intended to guide the decisions of the
Secretary of State and constitutes a direction by Congress for the
Secretary to apply a higher standard than the previous “prejudice to
the public interest” standard set forth in former section 212(a)(27)
of the Act. The “reasonabl e ground” standard does not constitute an
i ndependent basis for reviewof the Secretary’s determ nati on within
t he executive branch, and that determ nation is binding on the
Service and the Executive O fice for Inmgration Review.® At nost,
the Service contends, any review by the Inmgration Judge nust be
hi ghly deferential and thus |imted to a determ nati on whet her there
is a facially legitimte and bona fide reason for the Secretary’s
det erm nation.?®

7(...continued)
Attorney General with respect to all questions of |aw
shall be controlling.

Section 103(a) of the Act.

8 The Service indicated at oral argument that cabinet-Ievel
di scussi on woul d be the appropriate forumfor the Attorney General
to address any concerns she my have regarding a specific
determination by the Secretary of State.

9 The Service did not argue that judicial review of such a
determination is precluded, but indicated that any such revi ew woul d
have to be highly deferential to the Secretary’s foreign policy

(continued...)

11
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The respondent argues that, just as in other deportation
proceedi ngs, the Service has the burden of est abl i shing
deportability by clear, unequivocal, and convincing evidence. In
this case, the Imr gration Judge correctly inquired into whether the
Secretary of State had reasonable ground for his belief and found
that the Service has failed to denonstrate reasonable ground for
that belief. For exanmple, the Service failed to support its case by
provi di ng any evidence other than the Secretary of State's letter,
whi ch provided no opportunity for the respondent to chall enge the
determination. |In cases involving security issues, the Service has
provi ded significant evidence in support of its contentions. See,
e.d., Adams v. Baker, supra.

The respondent further asserts that the letter of the Secretary of
State is also stale. The Service has not denonstrated that
i nterveni ng events have not superseded t he opi ni on expressed i n 1995
by the then Secretary. According to the respondent, application of
this standard of review does not violate the required deference to
the opinion of the Secretary of State. The statute contenpl ates
that the Attorney CGeneral will have the final word in matters of
| aw. See section 103 of the Act. |If the Immigration Judge has no
role in deciding the i ssue of deportability, Congress would not have
placed this provision in the section of the Act dealing with
deportation after a hearing before an Inmigration Judge.
Furthernore, the Secretary of State should not be allowed to achi eve
indirectly the extradition of the respondent to Mexi co where federa
magi strates have denied extradition four tinmes based on a | ack of
probabl e cause.

V. DI SCUSSI ON
A. Nature of Respondent’s Presence

We find that the respondent is present in the United States by
virtue of his voluntary entry. The Governnent, therefore, is not

9(C...continued)
det erm nati on.

12
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required to allow him the option to leave the United States
voluntarily, if the Governnment decides that his presence here may
potentially have adverse foreign policy consequences pursuant to
section 241(a)(4)(C) (i) of the Act. Section 244(e)(1) of the Act,
8 U S.C. § 1254(e)(1) (1994), specifically precludes the privilege
of voluntary departure in lieu of deportation after a hearing to
al i ens deportabl e under section 241(a)(4) of the Act. Cf. section
244(a)(2) of the Act.

The I mm gration Judge has cited to cases hol ding that an alien held
inthe United States nust be al |l owed the opportunity to | eave before
proceedi ngs are initiated. These cases are clearly distinguishable
fromthis case on the facts. Matter of Badal amenti, 19 |&N Dec
623 (BIA 1988), involved an alien who was brought to the United
States for prosecution. His entry was involuntary. Matter of CC,
3 &N Dec. 221 (BI A 1948), involved an alien who was hel d i n custody
pending trial for a crimnal charge past the tinme of his authorized
st ay. The Board held that he was not deportable as an overstay
under the principle that the | aw does not conpel the inpossible
Id. at 222. The respondent in this case has not been charged with
bei ng deportable as an overstay. Finally, in Matter of Yam 16 |I&N
Dec. 535 (BI A 1978), the alien also did not enter the United States
voluntarily. 1In fact, the Board found that he should have been in
excl usi on proceedings. 1d. at 537.

The respondent in this case entered the United States voluntarily
and for his own private reasons. Accordingly, he subjected hinself

to our jurisdiction and our |aws. It is the judgnment of the
Secretary of State that his presence here has potentially serious
adverse foreign policy consequences for the United States. Hi s

entry into the United States is, by itself, the “presence” required
for deportability under section 241(a)(4)(C) of the Act.

B. St andard of Review and Burden of Proof

This case presents a clear contrast. The respondent contends that
the Imm gration Judge was correct to require that the Service prove
i ndependently that the Secretary of State had a valid basis for his
determ nation that the respondent’s presence woul d have potentially
serious adverse foreign policy consequences. This logically would
require a presentation of evidence and independent review by the

13
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I mmi gration Judge regardi ng whet her that evi dence was sufficient to
support the Secretary’s determination. The Service contends that
once the Secretary has issued such a determ nation, the role of the
I mmi gration Judge, and indeed that of the Attorney Ceneral herself,
is purely ministerial: to confirmthat the respondent is an alien
and that the Secretary’s letter is genuine and pertains to the
respondent .

We conclude that Congress’ decision to require a specific
deternmination by the Secretary of State, based on foreign policy
interests, to establish deportability under section 241(a)(4)(C) (i)
of the Act, coupled with the division of authority in section 103 of
the Act between the Attorney General and the Secretary of State,
make it clear that the Secretary of State's reasonabl e deternination
in this case should be treated as conclusive evidence of the
respondent’s deportability. The Immigration Judge thus erred in
hol ding that the Service is obliged to present clear, unequivocal
and convincing evidence in support of the Secretary of State's
bel i ef . The requirenent that the Service denmpnstrate that the
respondent is deportable by clear, unequivocal, and convincing
evi dence, Woodby v. INS, supra, and 8 C.F. R § 242.14(a) (1997), is
met by the Secretary’'s facially reasonable and bona fide
deternmination that the respondent’s presence here would cause
potentially serious adverse foreign policy consequences for the
United States.

The respondent’s position would, as the Service has argued,
fundamentally rewite the text of section 241(a)(4)(C (i) of the
Act. Atwo-step inquiry would be required: first, evidence that the
Secretary of State has made a determ nation based on foreign policy
interests, and second, that there is clear, unequivocal, and
convi nci ng evidence that this determ nation is based on a reasonabl e
ground. The second inquiry woul d necessarily require an eval uation
of what, in fact, are the foreign policy interests of the United
States, and thus | eave open the possibility that aliens such as the
respondent could contest, before an Imm gration Judge, whether such
foreign policy interests are thensel ves reasonabl e.

Such review is not contenplated by section 241(a)(4)(C) (i) of the

Act. This provision grants exclusive authority to the Secretary of
State to deterni ne whether there is a “reasonabl e ground” to believe

14
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that the alien’s presence could have the requisite adverse foreign
policy inpact. Neither the Attorney General nor her del egates have
a role in that basic determi nation. Oherwi se, an alien could be
deported under this provisionif the Attorney General had reasonabl e
ground to believe that the alien’s presence would cause the
requisite foreign policy consequences. This is not how the
provi si on reads.

We are further persuaded in this position by several facts. First,
the Attorney General did have authority, before the | MMACT 90, to
determ ne independently that an alien’s adnission to the United
States would be prejudicial to the public interest or endanger the
security or the welfare of the United States. No participation by
the Secretary of State was required either to exclude an alien under
section 212(a)(27) or to deport an alien under section 241(a)(7) of
the Act. Under the provisions enacted in the | MMACT 90, however,
Congress has explicitly and deli berately carved out a provision that
requires a foreign policy determ nation by the Secretary of State
before an alien can be excluded or renoved.

Second, the role of the Secretary of State under section
241(a)(4) (O (i) of the Act is sui generis. 1In no other deportation
provision is the Secretary assigned such authority. Even within the
cluster of deportation grounds in section 237(a)(4) of the Act,
8 U S.C. § 1227(a)(4) (Supp. Il 1996), identified as “Security and
Rel at ed Grounds,” subparagraph (C) is the only ground that provides
arole for the Secretary of State. For all other grounds, including
t hose that involve espionage, threats to the national security, or
vi ol ent opposition to or overthrow of the Governnent of the United
States, the role of the Attorney CGeneral is exclusive and paranount.
See sections 237(a)(4)(A)(i)-(iii) of the Act.

Third, absent a determ nation by the Secretary of State that an
alien’s activities or presence in the United States would cause
potentially serious adverse foreign policy consequences, the Service
cannot initiate deportation proceedi ngs under section
241(a)(4)(C) (i) of the Act. The | nmm gration Judge would have no
jurisdiction over such proceedings, other than to order their
term nation. It is wunlikely that Congress, having nmade the
Secretary’s foreign policy determnation essential for such
proceedings to be initiated, would then grant an I mr gration Judge
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and this Board authority to question the wvalidity of that
det er m nati on.

The argunent that deportability under section 241(a)(4)(C (i) of
the Act should be decided in the sanme nmanner as other grounds of
deportation is unavailing.® No other ground of deportation assigns
a specific and essential role to the Secretary of State. The fact
that this ground has been included in the same section as other
grounds of deportation that do require a nore active fact-finding
role by the Immigration Judge is irrelevant: this is a ground of
deportability, and regardless of who is responsible for making the
determi nation of deportability, and under what standard of proof, it
was perfectly reasonable for Congress to include it anmong the other
grounds of deportability. Furthernore, the fact that Congress did
not provi de special procedures for the handling of such cases, as it
has in the case of crimnal aliens or alien terrorists, does not
dimnish the conclusive effect of the Secretary of State's
determination. Under the plain terns of section 241(a)(4)(C) (i) of
the Act, deportability is established in a manner different from
many ot her grounds of deportation. The fact that Congress did not
provide a special form of proceeding in such cases is not
det erm nati ve.

Finally, the respondent’s argunent that the Service' s burden in
this case should apply equally to all elenments of the charge, as in
ot her deportation proceedi ngs, ignores the fundanmentally nministeria
aspect of the Immigration Judge's role in many such proceedi ngs.

For exanple, it is well settled that an alien charged wth
deportability on crimnal grounds cannot relitigate the basis of a
conviction before the I mm gration Judge. Matter of Roberts, 20 | &N

10 For exanple, the respondent argues that while the issues in this
case are simlar to those in Adans v. Baker, supra, the Governnent
here has provided far |ess evidence, thus rendering the record
deficient. The issue in Adanms, however, was significantly
different: the Service, in seeking to establish excludability under
former section 212(a)(28)(F) of the Act, was required to show that
the applicant was a nenber of, or affiliated with, an organization
whi ch advocated terrorism No determ nation by the Secretary of
State was involved. [|d. at 648-49.
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Dec. 294 (BIA 1991); Matter of Fortis, 14 1&N Dec. 576 (BIA 1974);
see also Matter of Mendez, InterimDecision 3272 (BI A 1996); Mtter
of Reyes, 20 I &N Dec. 789 (BI A 1994). An alien duly convicted by a
federal or state court, and thus rendered deportable, cannot force
the Service to establish that the conviction was “proper” or
“reasonable.” The record of conviction is determnative. 8 C. F.R
8§ 3.41 (1997); Contreras v. Schiltgen, 122 F.3d 30, 32 (9th Cir.
1997), aff’'d, 151 F.3d 906, 908 (9th Cir. 1998); Pablo v. INS,
72 F.3d 110, 113 (9th Cir. 1995); Zinnanti v. INS, 651 F.2d 420, 421
(5th Cir. 1981); see also Matter of Mendez, supra; Matter of Reyes,

supra.

It m ght be argued that a record of crimnal conviction presents
a different case because it is based on a determ nation of guilt
following a formal judicial proceeding, as opposed to the Secretary
of State’'s wunilateral judgment regarding adverse foreign policy
consequences. That argunent, however, is properly directed at
Congress’ decisionto assign authority under section 241(a)(4)(C) (i)
of the Act to the Secretary of State. W are obliged to apply the
laws as witten by Congress and are wthout jurisdiction to
entertain challenges to the wvalidity of such l|aws wunder the
Constitution. See Matter of Punu, InterimDecision 3364, at 8 (BI A
1998); Matter of Hernandez-Puente, 20 1&N Dec. 335 (BIA 1991);
Matter of Fede, 20 I &N Dec. 35 (BI A 1989); Matter of Val dovi nos, 18
| &N Dec. 343 (BIA 1982); Matter of Cenatice, 16 |1&N Dec. 162 (BIA
1977); Matter of L-, 4 1&N Dec. 556 (BIA 1951). In the schene
adopted by Congress, the Secretary of State’'s determ nation as
outlined in section 241(a)(4)(C) (i) of the Act is equivalent to a
duly certified record of crimnal conviction by a state or federal
court. The requirenments of admi nistrative due process are satisfied
once the alien is notified that the basis for the charges agai nst
him is a determnation by the Secretary under section
241(a)(4)(O) (i) of the Act.

Adopting the respondent’s argument would necessarily require the
I mmigration Judge and this Board to intrude into the realm of
foreign policy. The Secretary of State has the responsibility to
i npl emrent the foreign policy of the United States. 22 U S.C. 8§ 2656
(1994). He has the power under the Immigration and Nationality Act
to act independently of the Attorney General, where authorized to do
so. Section 103(a)(1) of the Act. Section 241(a)(4)(C of the Act
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specifically entrusts to the Secretary of State the determ nation of
the potentially serious adverse foreign policy consequences of an
alien’ s presence here. No other person is given the responsibility
to nake this determ nation and presumably no one would be in a
better position to deci de whether United States foreign policy would
be adversely affected.? W have before us a letter stating that the
Secretary of State has nade this determ nation. As noted, it would
be i nmpossible to question or alter this decision w thout proceeding
to an exam nation of the foreign policy of the United States and
bal ancing the various considerations of that policy against

alternative conpeting policies. For these and simlar reasons,
guestions concerning foreign relations are often considered
nonj usticiable “political questions.” See Mathews v. Diaz, supra,

at 82 n.21 (citing Baker v. Carr, 369 U.S. 186 (1962)); Shaughnessy
V. United States ex rel. Mezei, supra; Harisiades v. Shaughnessy,
342 U.S. 580, 588-89 (1952); Fong Yue Ting v. United States, supra,
at 712.

For an exanple, we need only ook to the opinion in the present
case. The Inmgration Judge held that the Service must produce nore
t han cl ear, unequivocal, and convincing evidence that the Secretary
of State held a facially reasonable opinion that the alien's
presence would have adverse foreign policy consequences. She
required the Service to convince her by clear, unequivocal, and
convi nci ng evidence that the Secretary’s opinionis reasonable. The
I mmigration Judge found that the Service had not shown that the
opi nion of the Secretary of State is reasonable.?> Consequently, in
the absence of further evidence, she substituted her judgnent for
that of the Secretary of State. This standard of inquiry would
entangle the Imrigration Court in matters of foreign policy and

11 See Timpthy P. Mcllmail, The General, the Secretary, and the alien
candi date: The operation of the “potentially serious foreign policy
risk” grounds of deportability and excludability under the
Immigration and Nationality Act, 10 Geo. Inmigr. L.J. 657 (1996).

12 According to the Inmgration Judge, “If the Secretary of State
relies upon sone other ground, a ground that this court mght find
reasonable, his letter fails torefer toit and the Service fails to
present evidence of [what] it mght be.”

18



Interi mDecision #3400

i nvol ve that court in weighing the i nportance of various factors in

an area in which it has no special expertise. Such an in-depth
exam nation could well require the Service to proffer secret or
confidential information and expert wtnesses, or involve a

deposition of the Secretary of State. There is no indication that
Congress contenplated an Inmgration Judge, or even the Attorney
Ceneral, overruling the Secretary of State on a question of foreign
policy. 3

We also believe, however, that the |anguage of section
241(a)(4) (O (i) of the Act, together wth the structure of
responsibility set forth in section 103, require that the Secretary
of State have set forth a facially reasonable and bona fide basis
for a determi nation under section 241(a)(4)(C(i). Section 103 of
the Act provides that in the admnistration of the Act, the
determ nations and rulings of the Attorney General on all questions
of law are controlling. Despite being urged to do so by the
respondent, we will not expand this authority over |egal questions
to subsune the independent authority over powers, functions, and
duties expressly assigned to the Secretary of State in the real mof
foreign policy. Nevertheless, the law is equally clear that the
Secretary nust state that he or she has a “reasonable ground” in
meki ng the determ nation under section 241(a)(4)(C(i).

Thus, we find that it is within the province of the Attorney
Ceneral and her delegates to ensure that the Secretary of State’s
determ nation, on its face, rests on the Secretary’'s judgnents
regarding foreign policy. We apply the standard of facial
reasonabl eness that was adopted by the Supreme Court in Kleindienst
v. Mandel, supra, at 770:

[When the Executive exercises this power [to exclude
aliens] negatively on the basis of a facially legitinmate

13 Because it is the opinion of the Secretary of State that decides
the issue, there is no prejudice to the respondent if he is not
al l omwed to cross-exam ne the Secretary regardi ng the contents of the
letter. We need not consider at this time potential prejudice in
ot her situations, such as where the respondent chall enges whet her
the Secretary signed the letter, or whether he is the person naned.
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and bona fide reason, the courts will neither | ook behind
the exercise of that discretion, nor test it by bal ancing
its justification against the First Anendnent interests of
those who seek personal communication with the applicant.

W need not <consider at this tinme the purely speculative
hypothetical in which the Secretary of State gives no reason
what soever for hi s or her determ nation under section
241(a)(4) (O (i) of the Act, or a situation where the reasons given
are clearly unreasonabl e. 4

The reasons given in the Cctober 5, 1995, letter of the Secretary
of State are facially legitimte and bona fide. There is no
guestion, and no contrary allegation has been made on this record,
that the reasons stated therein do not proceed from a judgnent
involving the foreign policy interests of the United States. W
find that the October 5, 1995, letter of the Secretary of State
expl ai ni ng his determ nation that the respondent’s presence here has
potentially serious adverse foreign policy consequences for the
United States, and setting forth his reasons for so concluding,
neets the Service's burden to establish by clear, unequivocal, and
convi nci ng evi dence that the respondent is deportable under section
241(a)(4)(Q (i) of the Act.

C. Oher |ssues

The respondent argues that the Attorney General should not be
allowed to deport him having failed in her attenpt to conply with
the Mexican Governnent’'s attenpt to extradite him to Mexico.
Extraditi on proceedi ngs are separate and apart fromany i nm gration
proceedi ng. Matter of M Millen, 17 |&N Dec. 542, 548 (BI A 1980),
rev'd on other grounds, 658 F.2d 1312 (9th Cir. 1981), on renand,
Matter of McMullen, 19 I&N Dec. 90 (BIA 1984), aff’'d, 788 F.2d 591
(9th Cir. 1986). The standards of proof are different. As the
Service has pointed out, not all of the charges brought in Mxico

14 The Court in Kl eindienst v. Mndel, supra, at 769-70, also
reserved judgnent as to whether “any reason or no reason nay be
gi ven,” because the reason given was “facially legitimte and bona
fide.”
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were cited as a basis for extradition. Al so, the existence of
crimnal charges is not the only possible basis for a determ nation
that the respondent’s presence may have adverse foreign policy
consequences. W note that other aliens have been deported after
extradition requests were denied by the courts. In Matter of
McMil len, 17 | &N Dec. 542, the Governnent petition for extradition
was deni ed. The respondent was neverthel ess found deportable. The
Board st at ed:

Decisions resulting fromextradition proceedi ngs are not
entitled to res judicata effect in |ater proceedings.
Hooker v. Klein, 573 F.2d 1360 (9th Cir. 1978). See
also Jhirad v. Ferrandina, 536 F.2d 478 (2d Cir. 1976).
. Moreover, the res judicata bar goes into effect
only where a valid, final judgnment has been rendered on
the merits (Hooker, supra), and it is well established
that decisions and orders regarding extraditability
“enmbody no judgment on the guilt or innocence of the
accused . . . .7 Jhirad, supra, at 482. . . . The
i ssues involved in a deportation hearing differ from
those involved in an extradition case, and resol uti on of
even a common i ssue in one proceeding is not binding in
t he ot her.

Id. at 548; see also Matter of Perez-Jinenez, 10 | &N Dec. 309 (BIA
1963) .

In Matter of Doherty, 599 F. Supp. 270 (S.D.N. Y. 1984), the
respondent was not extradited because the judge, sitting as a
magi strate, found that the crimes he committed were political
neverthel ess, Doherty was found deportable based on his own
concession of deportability. The Attorney Ceneral rejected his
desi gnation of a country of deportation under section 243(a) of the
Act, 8 U.S.C. § 1253(a) (1982), as prejudicial to the interests of
the United States. The United States Court of Appeals for the
Second Circuit found that section 243(a) gives the Attorney Genera
broad di scretion to determ ne what constitutes prejudice to nationa
interests. Doherty v. United States Dep’t of Justice, 908 F.2d 1108
(2d Cir. 1990), rev'd on other grounds, INS v. Doherty, 502 U. S. 314
(1992); see also Doherty v. Meese, 808 F.2d 938, 943 (2d Cir. 1986);
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Linnas v. INS, 790 F.2d 1024 (2d Cir. 1986), cert. denied, 479 U S.
995 (1987).

D. Further Proceedi ngs

Section 243(a) of the Act (now section 241(b)(2) of the Act,
8 U S.C 8§ 1231(b)(2) (Supp. Il 1996)) allows the alien to nane one
country to which he may be deported. Because the |nmgration Judge
term nated proceedings, the respondent was not asked to name a
country of deportation pursuant to section 243(a) of the Act. That
provi sion (now at section 241(b)(2)(C(iv) of the Act) also allows
the Attorney General to disregard the designation if the Attorney
General decides that renmoving the alien to the country named is
prejudicial to the interests of the United States. The Attorney
General took such action in Matter of Doherty, supra. Doherty v.
United States Dep't of Justice, supra, at 1112. On remand, the
respondent should be given the opportunity to nane a country of
deportation and to apply for any relief for which he may be eligible
under the Act. Finally, the record indicates that if the case is
remanded for further proceedings, the respondent may subnit an
application for asylum At oral argunment, the Service agreed that
neither the statute nor the regulations preclude such an
application.

ORDER: The appeal of the Inmigration and Naturalization Service
i s sustained.

FURTHER ORDER: The I mni gration Judge’s order of May 30, 1997, is
vacated, and the record is remanded to the Immgration Court for
further proceedings consistent with the foregoing opinion

Board Menbers Lauri S. Filppu and Lori L. Scialabba did not
participate in the decision in this case.

APPENDI X
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THE SECRETARY OF STATE
WASHI NGTON
OCTOBER 2, 1995

Dear Madam Attorney Ceneral:

| amwiting to informyou that, pursuant to Section 241(a)(4)(C
of the Immigration and Nationality Act, 8 US.C section
1251(a)(4)(C), | have concluded that the presence of Mario Ruiz
Massieu in the United States woul d have potentially serious foreign
policy consequences for the United States. Accordingly, | request
that you take all steps possible, consistent with the Inmmgration
and Nationality Act and other relevant law, to effect his
deportation to Mexico.

My decision to i nvoke I NA section 241(a)(4)(C) with respect to M.
Rui z Massieu is based on the follow ng considerations: As you are
well aware, the United States and Mexico have mmde tremendous
progress in the past five years in strengthening one of our nopst
i nportant bilateral relationships. The range of issues that unite

our two nations -- fromconbating international drug trafficking, to
addressing vexing problens of legal and illegal mgration, to
fortifying trade and investnment in one of the world s |argest and
fastest growing markets -- is conplex and vari ed.

One aspect of our relationship that has received the utnost
attention from both governnments is our ability to cooperate to
confront crimnality on both sides of the border. We have seen
successes on this front, but we continue to seek enhanced
cooperation. Wth easy transit between the United States and Mexico
and extensive and ever-increasing ties, this is an area of vital
i nportance to the United States. Qur inability to return to Mexico
M. Ruiz Massieu -- a case the Mexican Presidency has told us is of
t he hi ghest inportance -- would jeopardize our ability to work with
Mexi co on | aw enforcenment matters. It mght also cast a potentially
chilling effect on other issues our two governnents are addressing.
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Furthernmore, the case in question involves charges against the
former second ranking | aw enforcement authority in Mexico and a man
connected through his circle of fanmily and friends to the center of
power in Mexican politics. Serious allegations against such a high
former official are unprecedented in nodern Mexico. The case
agai nst M. Ruiz Massieu and the arrest and trial for related crines
of M. Raul Salinas, brother of the forner President, were the
dramatic and unequivocal signs of the determ nation of President
Zedill o and his Attorney General to break the so-called “culture of
i mpunity” that long protected corrupt politicians, officials and
ot her powerful elite from being held accountable for their actions
and crinmes. President Zedillo' s anti-corruption drive has resonated
t hroughout Mexico and continues to receive strong support fromthe
Mexi can peopl e.

The U.S. Governnment has consistently urged Mexico to take the
steps towards reforminits justice systemthat President Zedillo is
so forcefully pursuing. The ability to prosecute M. Ruiz Massieu
and ot her powerful individuals in Mexico for the crines of which
they are accused is key to the success of Zedillo's pledge to
transformtotally the judicial and | aw enforcenent systemand to rid
Mexi co of corruption and abuse of power. Should the U S. Governnent
not return M. Ruiz Massieu to Mexico, our support of such refornms
woul d be seen as hollow and self-serving and would be a ngjor
setback for President Zedillo and our comnbined efforts to chart a
new and effective course of U S.-Mexican relations.

Qur efforts to remove M. Ruiz Massieu from the United States
shoul d be directed at achieving his direct return to Mexico. Wen
apprehended i n New Jersey, M. Ruiz Massieu was attenpting to depart
the United States just days after being called for questioning in
Mexico with regard to the crinmes with which he was subsequently
charged. |If our efforts to remove himfromthe United States result
in his ability to depart to a destination other than Mexico, the
U.S. Government will al nost certainly be viewed by Mexican officials
and the Mexican public as not only permtting, but also aiding his
successful escape fromjustice.

Accordi ngly, | have concluded that M. Ruiz Massieu' s presence in

the United States would have potentially serious adverse foreign
policy consequences for the United States, as provided for in INA
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section 241(a)(4)(CO. I request that you take all reasonable
efforts to ensure M. Ruiz Mssieu s expeditious deportation from
the United States. Further, in light of the Mexican Governnent’s
interest in having M. Ruiz Massieu returned to Mexico, | also
request that you do everything possible, consistent with the
Immigration and Nationality Act, to effect his deportation to
Mexi co.

Si ncerely,

[ s/ _Warren Christopher

Warren Chri st opher

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber, in which Paul
W Schnidt, Chairman, joined

I respectfully dissent.

“The facts of this case read nore |ike a best-selling novel than
a typical deportation proceeding,” stated the District Court for the
District of New Jersey, in Massieu v. Reno, 915 F. Supp. 681, 686
(D.N.J.), rev'd and remanded, 91 F.3d 416 (3d Cir. 1996).! | agree.

1 See Massieu v. Reno, 91 F.3d 416 (3d Cir. 1996) (quoting Massieu
v. Reno, 915 F. Supp. 681 (D.N. J. 1996)).

On February 28, 1996, the district court issued an
order declaring 8§ 241(a)(4)(Q (i) unconstitutional on
three separate grounds. First, the court held that the
provision is void for vagueness because it does not
provi de adequate notice to aliens of the standards with
whi ch they must conform and does not furnish adequate
gui delines for |aw enforcenent. Second, the court held
that § 241(a)(4)(C) (i) viol ates procedural due process;
the court reasoned that the provision deprives an alien

(continued...)
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The respondent, a prom nent i nternational figure, has been detai ned
by the Imrigration and Naturalization Service for nearly 4 years,
and his situation raises constitutional questions that have
engendered significant federal court litigation to date. Although
t he federal court decisions that have been issued inrelation to his
predi canent are not dispositive of the principal issue before us on
appeal, they do inform that issue, and the factual matters they
descri be have sone bearing on our ultimate disposition of his
appeal . Consequently, | find that the factual evaluation by the
district court of the conplex circunstances resulting in the
respondent’s case com ng before us is pertinent to our consideration
of his appeal. In addition, | recognize that the United States
Court of Appeals for the Third Circuit did not reach the nerits of
the constitutional questions decided by the district court, but held
that “the district lacked jurisdiction to entertain plaintiff’'s
claims . . . [because] [u]nder & 106 of the INA, 8 U.S.C. § 1105a,
if plaintiff wished to challenge the efforts to deport him he was
required to exhaust available adnministrative remedies and then
petition for review in this court.” Massieu v. Reno, 91 F.3d at
417. However, | note that the Third Circuit anticipated that
“[t]here are certainly issues to which the imigration judge and t he
Board of Inmgration Appeals will be able to apply their expertise,
and the resolution of a nunber of those issues could well resolve
this matter without the need for any involvenment by the federal
courts.” |d. at 426.

The district court found:

1(...continued)

of a neaningful opportunity to be heard since the
Secretary of State’'s determi nation that he falls within
the statutory standard is allegedly unreviewable.
Finally, the <court held that § 241(a)(4)(C) (i)
represents an unconstitutional del egation of | egislative
power because it lacks “sufficiently intelligible
standards to direct the Secretary’'s exercise of
di scretion and to enable the court to review the
exerci se thereof.”

Id. at 418 (footnote omtted).
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M. Ruiz Massieu entered this country legally and is not
all eged to have committed any act within this country which
requires his deportation. Nor, on the state of this
record, can it be said that there exists probable cause to
believe that M. Ruiz Massi eu has commi tted any act outside
of this country which warrants his extradition, for the
governnment has failed in four separate proceedi ngs before
two Magi strate Judges to establish probable cause.

Massieu v. Reno, 915 F. Supp. at 686. As the district court
expl ai ned,

The i ssue before the court is not whether plaintiff has the
right toremaininthis country beyond the period for which
he was lawfully admitted; indeed, as a “non-inm grant
visitor” he had only alimted right to remain here but the
right to then go on his way to wherever he wi shed to go.
The issue, rather, is whether an alien who is in this
country legally can, nerely because he is here, have his
liberty restrained and be forcibly renoved to a specific
country in the unfettered discretion of the Secretary of
State and wi t hout any neani ngful opportunity to be heard.
The answer is a ringing “no”.

Id. (enphasis added).

Critical to our determ nation on appeal is whether the Service is
relieved of its burden of proving deportability by evidence that is

cl ear, unequivocal, and convincing. The mpjority adopts the
position advocated by the Service that the role of the Imrigration
Judge and, indeed, this Board, in cases involving deportation

charges brought under section 241(a)(4)(C)(i) of the Inm grati on and
Nationality Act, 8 US. C 8§ 1251(a)(4)(C (i) (1994), is merely
“mnisterial.” Matter of Ruiz-Massieu, Interim Decision 3400 (BIA
1999). The majority insists that the letter of the Secretary of
State alone is conclusive and dispositive on the issue of
deportability, and that the I nm gration Judge erred in requiring the
Service to provide sonmething nore than the Secretary’ s letter to
satisfy its burden of proving, according to the |anguage of the
statute, that “the Secretary of State has reasonable ground to
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believe [that the respondent’s presence] would have potentially
seri ous adverse policy consequences.” 1d. at 4. | disagree.

Instead, | agree with the approach followed by the |Inmgration
Judge. She ruled that the plain | anguage of section 241(a)(4)(C) (i)
requires that the Service prove (1) the Secretary’'s belief; (2) the
Secretary’s concern regarding the respondent’s presence in this
country; and (3) the “reasonable ground to believe” that the
respondent’s presence would have serious adverse foreign policy

consequences. Therefore, | would affirm the decision of the
I mmi gration Judge, and consequently, | dissent.
I. 1 SSUE

This case presents the broad question of the allocation of
authority between the Secretary of State and the Attorney General
relevant to determining the ground of deportability codified at
section 241(a)(4)(C (i) of the Act. |In practice, the case raises
the specific issue of whether the Service shall be relieved of the
burden it ordinarily bears in cases of deportability where the
Secretary of State indicates that a respondent’s presence or
activities in the United States “would have potentially serious
adverse foreign policy consequences.” Section 241(a)(4)(C (i) of
t he Act.

I'l. FACTUAL BACKGROUND

According to the district <court, whose findings are not
contradicted by the record before us, the respondent is a citizen of
Mexico and a nenber of one of Mexico's nost influential and
politically active famlies. Over the past 20 years, the respondent
lived an acadenmic life, both as a professor and director of the
Nati onal University of Mexico. In addition, in recent years, he has
been appointed by the Institutional Revolutionary Party (“PRlI"),
Mexi co’s only established ruling party, to several positions at the
upper - most echelons of the Mexican Governnent, including Deputy
Attorney General in 1993, Under Secretary for the Department of
Government in 1994, and Deputy Attorney Ceneral, again, in My 1994.
Massieu v. Reno, 915 F. Supp. at 687.
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On Septenber 28, 1994, within 6 nonths of the assassination of
Luis Donaldo Colosio, the then PRI presidential candidate, the
respondent’s brother, Jose Franci sco Rui z- Massi eu—Secretary CGenera
of the PRI and an outspoken critic of the Mexican political system
—was assassinated. Wthin hours, the respondent, who then held the
position of Deputy Attorney General, began an i nvestigation into his
brother’s nurder. As the district court tells it, “In the ensuing
weeks, fourteen people were apprehended and indicted as part of a
conspiracy uncovered through M. Ruiz Mssieu' s investigatory
efforts. Many . . . naned Manuel Minoz Rocha, a PRI official, as
the architect of the conspiracy.” Id. When the respondent
requested that President Carlos Salinas de Gortari waive the
imunity that shielded Rocha from prosecution, his request was
vi gorously opposed by the PRI. By the tinme the i munity was wai ved,
M. Minoz Rocha had disappeared and was never interviewed,
apprehended, or arrested.

In a “dramatic and wi dely publicized speech” on Novenmber 23, 1994,
t he respondent announced that he was resigning fromboth his office
and his party because of efforts by very high ranki ng nenbers of the
PRI —+ncl udi ng those who night have ordered fornmer Deputy Minoz
Rocha, to act—+to frustrate his investigation into his brother’s
murder. Id. In February 1995, after the respondent published a
book entitled Yo Accuso: Denuncia De Un Crinen Politico (“l Accuse:
Denunciation of a Political Crime”), which elaborated on his
resi gnati on address, Mexican authorities all eged that the respondent
committed the crinmes of intimdation, conceal mnent, and “agai nst the
adm ni stration of justice” (a crinme analogous to obstruction of
justice in this country) in connection with the investigation of his
brother’s assassination. The district court noted that
“[c]ontenporaneously, M. Ruiz Mssieu clained that he and his
fam |y began to recei ve both death and ki dnappi ng threats. On March
2, 1995, he appeared for an official interrogation before Mexican
authorities concerning the allegations of his crinmnal activity
committed while in office.” Mssieu v. Reno, 915 F. Supp. at 687.

I recount the factors underlying the respondent’s entry to, and
attenpted departure from this country, not nerely because t hey nake
a conpelling story of mystery and suspense, but because they are
relevant to our resolution of the appeal before us. The respondent
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left Mexico with his famly the same day he was interrogated and
t hreat ened by the government that he believed to be covering up the
assassi nation of his brother at the hands of one of its officials.
According to the findings of the district court, on March 2, 1995,
he and his fanmily lawfully entered the United States as noni mm grant
visitors at Houston, Texas, where they have owned a hone since
October 1994. After remaining at their Houston home for a night,
the family boarded a plane en route to Spain. When the plane
touched down at Newark Airport on March 3, 1995, the respondent was
arrested by United States Custonms officials, pursuant to 31 U S.C
§ 5316 (1994), on a charge of reporting only approxi nately $18, 000
of the $44,322 in his possession. This charge was never pursued and
was subsequently disnissed at the Governnent’s request. However,
2 days after his arrest in Newark, a Mexican court issued an arrest
warrant for the respondent, <charging him with intimdation

conceal nent, and “against the administration of justice.” The
foll owing day, at Mexico' s request, the United States presented a
conplaint for the respondent’s provisional arrest and sought his
extradition to face the charges set forth in the Mexican arrest
war r ant . On June 9, 1995, a Mexican court consolidated the
allegations into a single charge of “against the adm nistration of
justice.” |d.

Subsequently, four extradition hearings were conducted, none of
whi ch was successful. At the first extradition hearing in this
case, the nmmgistrate “also found that many of the statenents
subnmitted by the governnent were ‘incredible and unreliable [ ] and
m ght have been altered to renobve certain recantations and
excul patory statenents.” Id. at 688. Significant for our
resolution of this case, “he found, and the governnment did not deny,
that multiple statements were procured by torture inflicted by the
Mexi can authorities, including the inculpatory testinony of one of
the governnent’s primary affiants.” |d.

As the district court recounts, “The governnment had | ost its case,
but not itswill.” 1d. 1In a subsequent extradition proceeding, the
Government sought and lost its request for extradition based on
Mexico's newy filed charges of enbezzlement. The court found that
“the governnent had fail ed to denonstrate probabl e cause, or present
any evi dence what soever, that the funds had been illegally obtained
or disbursed.” 1d. “Undeterred, on August 31, 1995, the governnent
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refiled its initial request for extradition based on the charge of
‘agai nst the administration of justice,”” which was rejected on the
basis that despite nine new statenments allegedly incrimnating the
respondent, there was no probable cause to believe that he had
committed the acts alleged. [d.

A fourth extradition proceeding, prem sed on the Governnent’s
prior application relating to the previously rejected enbezzl enent
charges, was heard and disnm ssed by a different district court
judge. According to the district court, at this hearing, “[T]he
government produced evidence which ‘clearly establishe[d]’ that

800,000 of the alleged 2.5 mllion pesos enbezzled were not, in
fact, proceeds of the alleged enbezzlenent.” 1d. “Thereafter, the
United States Attorney’'s O fice for the District of New Jersey
wi t hdrew from further representation of t he Mexi can
government. . . . [However,] the United States Departnment of Justice
stepped in and continued to press for . . . extradition on the
enbezzl ement charges . . . [which was denied because] Magistrate

Judge Chesler stated that ‘the bottomline is that the governnent’s
efforts to establish an inference of crimnality on the basis of
unexpl ai ned weal th fails because it does not rise to the | evel where
any nexus between those funds and the funds which M. Massieu is
all eged to have enbezzled has been established.’” ld. Indeed

“lo]ln January 11, 1996, a Mexican court dism ssed the enmbezzl enent
charges.” |d.

As the district court found, “It was then, however, that this case
took a turn toward the truly Kaf kaesque.” [d. at 689. On Decenber
22, 1995, imediately after Magistrate Judge Chesler issued his
opi nion, the respondent was taken into custody by the Service
pursuant to a previously unserved and unannounced detai ner dated
Sept enber 29, 1995. In addition, he was served with an Order to
Show Cause and Notice of Hearing (Forml-221) by the Service. The
noti ce advi sed the respondent that he was ordered to show cause as
to why he should not be deported because

[t]he Secretary of State has nmde a determ nation that,
pursuant to Section 241(a)(4)(C of the Immgration and
Nationality [sic] Act, 8 U S.C. 8§ 1251(a)(4)(C), there is
reasonabl e ground to beli eve your presence or activities in
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the United States would have potentially serious adverse
foreign policy consequences for the United States.

Id. Followi ng the events recounted above, the Service

produced an October 2, 1995 letter addressed to Attorney
General Janet Reno from Secretary of State Warren
Chri stopher . . . . The letter urged the Attorney Genera
to effect M. Ruiz Massieu s “expeditious deportation” “to
Mexi co” based on the Secretary's conclusion that M. Ruiz

Massieu's presence in the United States wll have
potentially serious adverse foreign policy consequences for
the United States. . . . The letter referenced the

“serious allegations” that are pending in Mexico against
M. Ruiz Mssieu and the recent strides that both
governments have taken in “our ability to cooperate and
confront crimnality on both sides of the border.” . . .
At bottom the Secretary’s request was premsed on the
proposition that “[o]Jur inability to return to Mexico M.
Rui z Massi eu--a case the Mexican Presidency has told us is
of the highest inportance--would jeopardize our ability to
work with Mexico on | aw enforcenent matters. It mght al so
cast a potentially chilling effect on other issues our two
governments are addressing.”

Id.

| reproduce these excerpts from the district court opinion not
because they are binding on the Attorney General, and not because
either the grounds or standards applicable to extradition are the
same as those applicable to determ nations of deportability, over
which we have authority, but because they bear on two issues
rel evant to our deternination of deportability. First, they are
rel evant to a determinati on whether the Service has net its burden
of proving deportability under Whodby v. INS, 385 U. S. 276 (1966),
and 8 C.F.R § 242.14(a) (1997). Second, even assunming that the
Service’'s position is correct and that the Imrgration Judge and we
are nothing nmore than highly paid clerks assigned to rubber-stamp a
deternmination of the Secretary of State, the tale recounted above is
rel evant to our decision on whether the United States nust afford
the respondent an opportunity to seek protection under the
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Convention against Torture and OQther Cruel, Inhuman or Degrading
Treatment or Puni shnment, adopted and opened for signature Dec. 10,
1984, G A Res. 39/46, annex, 39 U N GAOR Supp. (No. 51) at 197,
U N Doc. A/39/51 (1984) (entered into force June 26, 1987; for the
United States Apr. 18, 1988) (" Convention agai nst Torture”), rather
t han deporting himto Mexico.

I11. DEPORTABILITY UNDER SECTI ON 241(a)(4)(C) OF THE ACT

The deci sion of the Inmgration Judge properly refutes many of the
assertions advanced by the majority, and I need not reiterate that
decisioninits entirety. However, it is inportant to state clearly
t hat evi dence of forced presence or an inability to depart, such as
exists in the respondent’s case, warrants our invoking deportation
proceedi ngs only after the alien is given an opportunity to depart.
See Matter of Baldalnmenti, 19 | &N Dec. 623 (BI A 1988). Although the
majority attenpts to distinguish the applicable precedent cited by
the I mmgration Judge, certainly, citing a case does not suggest
that each and every aspect of the case cited is conparable to the
case in which the citation is invoked. See Matter of Yam 16 |&N
Dec. 535 (BI A 1978) (involving a respondent who was about to depart
when arrested). It does suggest, however, that the principle for
which the cited case is invoked has sone bearing on the instant
case.

Here, there is no question but that the respondent entered.
Neverthel ess, his presence here is conpul sory, not voluntary. He
has been seeking to depart the United States for over 4 years, since
the initial 24-hour tinme period in which he fled Mexico and first
entered the United States lawfully on a tenporary visa. He has been
held in custody at the behest of the United States Governnent
despite his desire to leave the country. | find it disingenuous to
contend that his presence causes the United States foreign policy
concerns when the United States is conpelling his presence. I al so
note that the letter of the Secretary of State is dated, and rel ates
back to, 1995, 4 years ago. I note further that the Secretary of
State’s letter preceded the denial of four extradition proceedi ngs
in which the Governnment sought to return the respondent to Mexico.
To the extent that his presence causes any reasonabl e concern today,
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it is the United States Governnent, and not any effort or desire of
the respondent, that is perpetuating the basis for such concerns.

A. Statutory Language and Congressional |ntent

The anbi guiti es contained in section 241(a)(4)(C) of the Act cannot
be di sputed. The I nmm gration Judge and the respondent took one
position regarding its interpretation and application. The Service
t ook another position, which the npjority has adopted as its own.
| disagree and am filing this dissenting opinion. Certainly, the
statutory |language is not clear, and it does not resolve the
guestion before us regarding the effect of the letter subnitted by
the Secretary of State, in relation either to the respondent’s due
process rights or to the statutory and regul atory requirenents that
govern deportation hearings.

There is a paucity of legislative history on section 241(a)(4)(CO
of the Act. The Congressional Record suggests that the provision
was added after both versions of the |egislation had been approved
by the United States Senate and House of Representatives. The
Congressional Record reflects that the parameters of the 1990
anmendnent resulting in section 241(a)(4)(C) were neither fully
debated nor clearly understood in practical terns:

Ms. Kassebaum M. President, | rise today to express
concern about a provision in the 1990 immigration
l egislation, giving the Secretary of State expanded
authority to prohibit aliens from entering the United
States. . . . | amal so concerned about the procedure used
to adopt this proposal. This expansion of the Secretary's
discretion was not part of either the Senate or House
versions of this |[|egislation. It was not debated or
di scussed by either body or by the commttees of
jurisdiction.

136 Cong. Rec. 17,106, 17,114 (1990).°?

2 Senator Kassebaum was referring specifically to the provision of
the Act which allows the Secretary of State to exclude aliens if the
(continued...)
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Where there is doubt as to Congress’ intent, deportation statutes
must be construed in favor of the alien. INS v. Errico, 385 U.S.
214, 225 (1966); Lennon v. INS, 527 F.2d 187 (2d Cir. 1975). “Even
if there were some doubt as to the correct construction of the
statute, the doubt should be resolved in favor of the alien. .
[ E] ven where a punitive section is being construed: ‘W resolve the
doubts in favor of that construction because deportation is a
drastic neasure and at times the equivalent of banishment or
exile.”” INS v. FErrico, supra, at 225 (quoting Fong Haw Tan v.
Phel an, 333 U.S. 6, 10 (1948)). In addition, when discretionary
enforcenent inplicates a liberty interest, courts will hesitate to
“inpute to Congress . . . [an intention] to give [the Secretary of
State] unbridled discretion.” Kent v. Dulles, 357 U S. 116, 128
(1958) (finding that the Secretary of State was not authorized to
deny passports to United States citizens).

In Geene v. McElroy, 360 U.S. 474, 504 (1959), the Suprenme Court
refused to infer that Congress or the President intended to
aut hori ze the Departnent of Defense to create a clearance program
whi ch woul d have deni ed procedural due process to enployees by
permtting the Defense Departnent the discretion to deny or revoke
security clearances w thout revealing the derogatory information to
t he enpl oyee. Wt hout clear delegation by Congress, the Court
declined to assunme that Congress intended to deny due process
procedures by inplication. Id. Simlarly, in the immgration
context, the courts have nmade it clear that, although Congress has
broad power to legislate, it cannot authorize the denial of due
process. See, e.q., Rafeedie v. INS, 880 F.2d. 506, 523 (D.C. Cir.
1989) .

In Doe v. Casey, 796 F.2d 1508 (D.C. Cir. 1986) aff'd in part,
revd in part sub nom Webster v. Doe, 486 U. S. 592 (1988), the D.C.
Circuit considered whether a statute that authorized the Central
Intelligence Agency (“CIA’) to termnate enploynent precluded
judicial review, by providing that “the Director of Central
Intelligence may, in his discretion, terni nate the enpl oynment of any

2(...continued)
“alien’s adm ssion would conpronise a conpelling United States
foreign policy interest.” 136 Cong. Rec. at 17, 114.
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officer or enployee of the Agency whenever he shall deem such
term nation necessary or advisable in the interests of the United
States.” Id. at 1513 (citing section 102(c) of the National
Security Act, 50 U.S.C. § 403(c) (1980)). The court held that this
statute clearly did not preclude judicial reviewbecause it provided
a standard for review, that is, the term nation nust be “necessary
and advisable in the interests of the United States.” 1d. at 1512-
13.

The D.C. Circuit also rebuffed the CIA's argunent that the
sensitive nature of its work precludes judicial review. The court
stated that it nmust abi de by what Congress intended, not by what the

agency finds preferable. If Congress had intended to preclude
review, it would have done so expressly. [|d. at 1516. The court
st at ed:

Congress could have explicitly precluded judicial review,
it did not do so. O, Congress could have written section
102(c) narromy to state that “the director may, in his
sol e discretion, term nate the enpl oynent of any officer or
enpl oyee of the Agency” (onmitting any reference to
“necessary or advisable in the interests of the United
States”); it did not so limt the |anguage of the statute.

Id.

I n enacting section 241(a)(4)(C) of the Act, Congress stated that,
in order for an alien to be found deportable, the Secretary of State
nmust have a reasonable ground to believe that the alien' s presence
or activities could have potentially serious adverse foreign policy
consequences. There is no indication that Congress intended to give
unbridl ed discretion to the Secretary of State to determ ne—wi t hout
any hearing or reviewthat an alien is deportable. Rat her, the
| anguage of the statute provides limtations on the Secretary’s
di scretion and provi des a neani ngful framework in which to conduct
a hearing on deportability.

B. Due Process and Burden of Proof

The Suprenme Court has held that due process guarantees cannot be
abandoned lightly, stating that “[t]he requirenment of ‘due process’
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is not a fair-weather or timd assurance. It nust be respected in
periods of calmand in tinmes of trouble; it protects aliens as well
as citizens.” Joint Anti-Fascist Refugee Comm v. McGath, 341 U S.
123, 162 (1951). In Geene v. MEIroy, supra, the Court upheld this
principle in practice, stating:

One of these [immutable principles] is that where
governmental action seriously injures an individual, and
t he reasonabl eness of the action depends on fact findings,
the evidence used to prove the Governnent’s case mnust be
di scl osed to the individual so that he has the opportunity
to show that it is untrue.

Id. at 496 (enphasis added).

This constitutional protection not only attaches tocrinmnal trials
but to “all types of cases where admi nistrative and regul atory
actions were under scrutiny.” 1d. at 497. Although evidentiary
rules are relaxed in deportation proceedings, the requirenent of
fundanental fairness is extended to an alien in deportation
proceedi ngs, who i s protected by due process under the Constitution.
Id.; see also 8 CF.R § 242.14 (1997). In Greene v. MElroy,
supra, rejecting the Navy’'s revocation of a security clearance, the
Court hel d that executive agencies, although given responsibility to
establish their own system for controlling the dissem nation of
classified information, could not fashion security prograns whereby
persons were deprived of their civilian enploynent without the
opportunity to effectively challenge the adverse evidence and
testi nony agai nst them [d. at 497-80 (requiring an opportunity for
the affected individual to confront and question persons whose
statenents refl ected adversely on him or to confront the governnent
i nvestigators who took such statenents).?3

3 The Supreme Court long ago held that unsworn hearsay statenents
cannot be used to prove deportability and renove an individual, as
“[meticul ous care nmust be exercised | est the procedure by which he
is deprived of that |iberty not neet the essential standards of
fairness.” Bridges v. Wxon, 326 U.S. 135, 152, 154 (1945) (hol di ng
that an alien was deni ed due process where the Service used unsworn

(continued...)
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Unproven allegations are not sufficient to find an alien
deport abl e. The Governnent nmust always prove the basis for
deportation by introducing evidence of the allegations into the
record. See, e.qg., Mtter of M, 5 I&N Dec. 484 (BIA 1953)
(requiring testinmony and cross-exanination to establish an alien’s
deportability under the Act of 1918 as a “nenber of the Conmuni st
Party of the United States after entry”).

In fact, the statute’'s |anguage gives far less authority to the
Secretary of State than did the statute in Doe v. Casey, supra, Vis-
a-vis the Director of the CIA. A failure to require the Governnent
to prove that there is a reasonable ground to conclude that the
respondent’s presence or activities in this country would have
potentially serious adverse foreign policy consequences ignores and
evi scerates clear | anguage in the deportation statute, and deprives
the respondent of his due process rights to a nmeani ngful hearing.
There i s no question that, under the statute, the I mm grati on Judge—
not the Secretary of State—nust nmake the determination of
deportability. As the Suprene Court stated in Bridges v. W xon,

supra:

It is the action of the deciding body, not the
recommendati on of the inspector, which deternines whether
the alien will be deported. The rules afford protection at

that crucial stage of the proceedings or not at all. The
person to whomthe power to deport has been entrusted is he
Attorney General or such agency as he designates . . . . He
is the original trier of fact. It is his decision to

deport an alien that Congress has made “final.”
Id. at 152 (enphasi s added).

Thus, in the instant case, although the Secretary of State conveys
his opinion to this tribunal in the formof a 1995 letter stating
his beliefs, the Imrigration Judge bel ow, and the Board on review,
nmust determ ne based on cl ear, unequi vocal, and convinci ng evi dence

3(...continued)
statements to prove the alien’s menbership in the Communi st Party).
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that the assertions of the Secretary of State—both as to the all eged
presence of the respondent and as to the all eged potentially serious
adverse foreign policy consequences that flow fromhis presence—are
reasonabl y grounded. Just as the D.C. Circuit reasoned in Doe v.
Casey, supra, if Congress had intended to give unbridled discretion
to the Secretary of State under section 241(a)(4)(C) of the Act, it
woul d have worded the statute differently.

This suggests that the Service nust bear its ordinary burden of
provi ng deportability under the applicable standard. The |etter of
the Secretary of State is what it is. It may or may not be adequate
to sustain a finding of deportability. The Service is not relieved
of its obligation to make out a case establishing that the
respondent is deportable as charged.

In fact, when Congress has i ntended to give wi der discretion to the
executive branch in inplenenting provisions within the Act, it has
done so specifically in the wording of the statute. Cf. section
243(a) of the Act, 8 U S. C. 8§ 1253(a) (1994). Mor eover, Congress
clearly was able to authorize the issuance of deportation orders
wi t hout a hearing before the Inmgration Judge, and wi thout review
by the Board. See section 238 of the Act, 8 U.S.C. § 1228 (Supp. I
1996). There is no reason to presume that in the case of
deportability charged under section 241(a)(4)(C), Congress was not
abl e to separately categori ze determ nati ons of deportability, if it
wi shed to make the Service immune to its ordinary burden of proof.
However, it did not do so. Instead, in the very sanme enactnents
that contained the amendnent and recodification of section
241(a)(4)(C), but retained the provision as a matter subject to a
hearing before an Immgration Judge, Congress isolated specific
ci rcunst ances—such as those i nvolving | awful residents convicted of
an aggravated felony and those involving aliens previously renpoved
—and precl uded both a hearing before an I nm grati on Judge and revi ew
before the Board in those cases. See sections 236(c), 238 of the
Act .

Congress did not separate out from normal deportation hearing
st andards or procedures those cases in which the Secretary of State
had subnmitted a statenment of reasonable grounds to believe that the
respondent’s presence constituted a basis for potentially serious
adverse foreign policy consequences. Limting deportation or
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renoval hearings, as the mpjority suggests, abrogates all of the
statutory and regulatory rights that have been extended to affected
aliens by Congress. The action taken by the majority today
unreasonably relieves the Service of its obligation to satisfy the
burden of proving an alien deportabl e and conproni ses the rights of
the affected aliens.

C. Section 241(a)(4)(C) (ii) Exception

Finally, although the majority contends that the respondent did not
seek to establish an exception to the provision under the statute,
the Third Circuit found to the contrary, stating:

Al so, plaintiff argued in the district court that he came
Wi t hin t he statutory exception cont ai ned in
§ 241(a)(4) (O (ii). Under that exception, an alien who
shows that he is being deported because of past statenents
that would be lawful within the United States shall not be
deportable wunless the Secretary of State personally
deternmnes that non-deportation would conpronise a
conpelling United States foreign policy interest. See
§ 241(a)(4) (O (ii), 8 US.C 8§ 1251(a)(4) (O (ii)
(incorporating 8 U S.C. 8§ 1182(a)(3)(O(ii) & (iii)).
Plaintiff's statutory exception argunent is not frivol ous,
and we have no way of knowi ng whether the Secretary woul d
have made the necessary statutory finding. These issues
could and should have been litigated before the
i mrigration judge and the Board of |nmgration Appeals.

Massieu v. Reno, 91 F.3d at 426. Significantly, the Third Circuit
noted, “In light of the above, we cannot agree with the district
court’s statement that ‘[n]ot one of the purposes underlying the
doctrine would be served by requiring exhaustion.’ 915 F. Supp. at
697.” 1d. Thus, in finding that the respondent had not exhausted
his adm ni strative renedies, the Third Circuit appears to anticipate
that the Immigration Judge and the Board would play a role that is
nore than mnisterial. Id. (stating that “[t]here are certainly
i ssues to which the inmgration judge and the Board of |nmm gration
Appeal s will be able to apply their expertise, and the resol ution of
a nunmber of those issues could well resolve this matter wi thout the
need for any involvenent by the federal courts”).
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I' V. ASYLUM AND CONVENTI ON AGAI NST TORTURE

Inits opinion reversing the finding of the district court that the
provi sion invoked against the respondent is unconstitutional, the
Third Circuit noted the follow ng:

Plaintiff has at numerous times in this proceeding

indicated an intention to seek asylum in this
country. . . . While the asylum claimis within the
di scretion of +the Attorney General, wthholding of

deportation shall be granted if the alien satisfies the
rel evant standards. 8 U S C 8§ 1253(h)(1). Mor eover,
despite plaintiff’'s claim that the Attorney General has
predeterm ned the asylum issue, we have no way of
determ ni ng whether the Attorney General will change her
mnd regarding plaintiff’s deportation after plaintiff
presents the evidence supporting his asylum and
wi t hhol di ng- of - deportati on cl ai ns.

Massieu v. Reno, 91 F.3d at 425-26 (citations omtted).

The respondent’ s circunstances present a situation in which a close
fam ly nenber was assassinated for political reasons. The
respondent hinmself was driven out of his country as a result of
explicitly political pressures and threats made agai nst himand his
fam |y, because of the respondent’s opinions and actions contrary to
t he government position. Even if the respondent was ineligible or
opted not to apply for asylum and wi thhol ding of deportation, he
woul d be a candidate for protection under the Convention agai nst

Torture.
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V.  CONCLUSI ON

I cannot join an opinion that places the respondent in an
i mpossible situation. Having entered the United States in flight
fromlife-threatening conditions, and al nost i nmedi ately seeking to
| eave, the respondent was apprehended and placed in custody. After
such actions on the part of our governnent, the Service, supported
by a 4-year-old letter fromthe Secretary of State, contends that
the respondent is deportable because his presence-which we have
conpel | ed—onstitutes a potentially serious adverse foreign policy
consequence. Yet the basis for this supposed potentially serious
foreign policy consequence has been rejected four tinmes by two
federal judges in the context of extradition proceedings. The
factual allegations contained in the letter of the Secretary of
State provide no i nformation that has not been thoroughly questi oned
and rejected by judges of our federal courts, albeit for a slightly
di fferent purpose, extradition.

I find it pure obstinacy to insist that the Secretary of State's
letter is dispositive, when Congress did not designate this ground
of deportability as subject only to nonadversary or other
limted proceedings, as it soreadily did in other cases. Thereis
no statutory indication that the Service was to be relieved of
proving deportability in this case. It should be held to that
burden, just as it is, or should be, in any other deportation case.
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